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Introduction 

The question of the secret, in general, immediately points us toward two 

areas proper to today’s cultural context; on the one hand we find something to 

hide, and on the other hand, a good to protect. The obligation to maintain a 

secret can, then, be read either negatively, as the will to conceal or not reveal 

things which hold a common interest, or, positively, as the moral demand to 

preserve the good name, privacy, and dignity of persons
1
. Both of these 

meanings coexist in the reception of current canonical legislation, each 

prevailing at different moments. This juridical institution is not undisputed; its 

current actuation presents many limitations. 

Art. 30 of the motu proprio Sacramentorum sanctitatis tutela [= SST], 

currently in force, which constitutes the starting point for our reflection, 

affirms that: 

§1. Cases of this nature are subject to the pontifical secret. 

§2. Whoever has violated the secret, whether deliberately (ex dolo) or through 

grave negligence, and has caused some harm to the accused or to the witnesses, is 

to be punished with an appropriate penalty by the higher turnus at the insistence 

of the injured party or even ex officio
2
. 

This is a new provision with respect to the 2001 version, expressly 

introduced to guarantee a greater protection of the privacy of the persons 

involved in causes of delicts reserved to the Congregation for the Doctrine of 

the Faith [= CDF], that does not intend to define a juridical fact, but a de facto 
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1
 Cf. U. RHODE, «Trasparenza e segreto nel diritto canonico», Periodica 107 (2018) 466. 

2
 CONGREGATION FOR THE DOCTRINE OF THE FAITH, Normae de delictis Congregationis 

pro Doctrina Fidei reservatis seu Normae de delictis contra fidem necnon de gravioribus 
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status. If anything, the object of the pontifical secret is a juridical fact, i.e. 
penal causes

3
. The secret, on the other hand, is a particular status, necessary in 

order that the object may be pursued without compromising other values at 

play, such as the good reputation of persons. It is, therefore, a norm placed for 

the juridical protection of a moral obligation, which in turn entails certain 

rights and obligations. There is a right to the secret, such that whoever 

participates in the causes in question, according to various titles, may be 

protected, and there is a consequent obligation to maintain that secret. This 

obligation is so pressing as to be protected by appropriate penal sanctions in 

the case of its non-observance. 

When we speak of «secret» in the Church, we are actually referring to 
different meanings. There is the natural secret, which is imposed by the very 

nature of the object in question; regardless of the existence of a norm 

demanding its observance, to reveal it would be to cause discomfort and 

damage. There is also the promised secret, connected to the commitment not 

to reveal information of which one has knowledge. There is the committed 

secret, entailing a pact to not reveal information to a third party; the secret of 

office or the professional secret usually falls under this category. There is also 

the secret of instruction, required to different degrees for the various canonical 

causes. There is the secret connected to the celebration of the sacraments, 

among which stands out by reason of its absolute inviolability the secret to 

which the confessor is held, called the sacramental seal
4
. 

In this context, we will limit ourselves to exploring a few aspects of the 
particular secret that we refer to as «pontifical» [= PS], referenced by SST. 

This secret, in addition to ensuring the protection of the precious good of 

personal privacy, also raises some issues that we will briefly address, which 

oblige the Church today to seriously reflect on this question. 
                                                             

3
 Cf. F.X. URRUTIA, Les normes générales, Paris 1992, 209. 

4
 «Nihil aliud est quam debitum confessionem celandi». B.H. MERKELBACH, Summa 

theologiae moralis ad mentem D. Thomae et ad normam iuris novi, III, De Sacramentis, 

Parisiis 1933, n. 620, 580. On the topic of the secret in general, cf. alsoV. DE PAOLIS, «El 

secreto pontificio: fundamento moral y jurídico», Ius Communionis 6 (2018) 265-268; R. 

CORONELLI, «Il significato ecclesiale del segreto», Quaderni di Diritto Ecclesiale 26 (2013) 

10-15; K. MARTENS, «Le secret dans la religion catholique», Revue de droit canonique 52/2 

(2002) 259-274; D. MILANI, Segreto, libertà religiosa e autonomia confessionale. La 

protezione delle comunicazioni tra ministro di culto e fedele, Lugano 2008, 141-156; O. 

ÉCHAPPÉ, «Le secret en droit canonique et en droit français», L’Année canonique 29 (1985-

86) 229-256. Cf. on the force of the 1917 Code, the dictionary entry of R. NAZ, «Secret», in 

R. NAZ, ed., Dictionnaire de droit canonique, VII, Paris 1965, coll. 895-899; L. BENDER, 

«Segreto (rivelare un)», in F. ROBERTI – P. PALAZZINI, ed., Dizionario di teologia morale, 

Roma 1957
2
, 1309-1310. 
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Defining the PS is not simple, nor is finding its univocal normative 

foundation. «Probably, this notion does not exist in a strictly written form», 

affirms one author
5
. It is spoken of in the 2019 Note of the Apostolic 

Penitentiary on the importance of the internal forum and the inviolability of 

the sacramental forum, which gives something between a description and a 

definition
6
. This category does not explicitly appear in the current Latin Code, 

even if we can implicitly consider to be «pontifical», in light of previous 

legislation, the secret to which the Pontifical Legate is held with regard to his 

function in the nomination of bishops, in accordance with can. 377 §3. It 

likewise made no appearance in the 1917 Code, despite its production 

involving the imposition of a secret, commonly referred to as the secretum 

pontificium, on the members involved in the codification
7
. Surprisingly, it is 

not spoken of in the Apostolic Constitution Universi dominici gregis on the 

vacancy of the Apostolic See and the election of the Bishop of Rome either
8
, 

despite the fact that there is a specific treatise on the observation of the secret 

that includes severe penal sanctions established for the case of a violation with 

fault
9
. 

                                                             
5
 D.J. ANDRÉS GUTIÉRREZ, «La interdicasterialidad del nombramiento de obispos según 

la Pastor Bonus y el secreto pontificio», in ID., ed., Il processo di designazione dei vescovi. 

Storia, legislazione, prassi, Città del Vaticano 1996, 589. 
6
 «A special case of secrecy is that of the “pontifical secret”, which is binding by virtue 

of the oath connected to the exercise of certain offices in the service of the Apostolic See. If 

the oath of secrecy always binds coram Deo the one who issued it, the oath connected to the 

“pontifical secret” has as its ultimate ratio the public good of the Church and the salus 

animarum. It presupposes that this good is the very requirement of the salus animarum, thus 

including the use of information that does not fall under the seal, can and must be correctly 

interpreted by the Apostolic See alone, in the person of the Roman Pontiff, whom Christ the 

Lord constituted and placed as the visible principle and foundation of the unity of faith and 

of the communion of the whole Church». APOSTOLIC PENITENTIARY, «Nota sull’importanza 

del foro interno e l’inviolabilità del foro sacramentale», 29 June 2019, L’Osservatore 

Romano, 1-2 July 2019, 8 (our translation). 
7
 Cf. C. FANTAPPIÈ, Chiesa romana e modernità giuridica, II, Milano 2008, 693. 

8
 JOHN PAUL II, ap. const. Universi Dominici gregis, 22 February 1996, AAS 88 (1996) 

305-343. 
9
 «Those who, in accordance with the prescriptions of No. 46 of the present Constitution, 

carry out any functions associated with the election, and who directly or indirectly could in 

any way violate secrecy — whether by words or writing, by signs or in any other way — 

are absolutely obliged to avoid this, lest they incur the penalty of excommunication latae 

sententiae reserved to the Apostolic See». JOHN PAUL II, cost. ap. Universi dominici gregis 

[cf. nt. 8], n. 58); «I further order the Cardinal electors, graviter onerata ipsorum conscien-

tia, to maintain secrecy concerning these matters also after the election of the new Pope has 

taken place, and I remind them that it is not licit to break the secret in any way unless a 
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This secret is, however, discussed in the General Regulations Governing 

the Roman Curia [= RGCR], which establishes obligations and sanctions, up 

to suspension or termination
10

. 

The challenge, as we will see, is balancing the seemingly conflicting values 

at play: the protection of privacy and transparency; the right to the protection 

of one’s reputation and the accused’s right to defense; guarantee of 

confidentiality and cooperation with the non-canonical forum (for example, 

civil judiciary) in the pursuit of justice; the good of the Church and the 

demands of truth. Is it possible to imagine a juridical framing of this question 

that maintains the equilibrium among these elements, in tension among 

themselves? Concretely, how can we guarantee that the accused has full 

access to the acts without compromising the privacy of those who offered 

their depositions? How can we collaborate with the justice of the State without 

betraying the confidences of the persons involved in the cause? How are we to 

give the proper information to the community, from the perspective of 

transparency, preventing the spread of false news in the absence of true 

statements, without allowing all this to prejudice the results of a process or to 

slander those who have taken part? Substantially, to what extent is it just to 

inform the community, who, in the name of a common good can lay claim to 

the right to «be in the know» in order that justice may be re-established and 

scandal remedied (cf. can. 1341), without this compromising the inviolability 

of the dignity of the person, even if he is guilty of a more grave delict? 

 

1. An Historical Overview 

The PS has ancient origins
11

. Over the course of time, legislation 

concerning it has been substantially modified. Our historical overview will 

thus be broken down into five phases
12

. 

                                                                                                                                                                                   
special and explicit permission has been granted by the Pope himself» (ibid., n. 60). Cf. G. 

TREVISAN, «Osservare il segreto secondo la costituzione Universi Dominici Gregis», Qua-

derni di Diritto Ecclesiale 22 (2009) 290-291. 
10

 Art 36 §2: «Con particolare cura sarà osservato il segreto pontificio, a norma 

dell’Istruzione Secreta continere del 4 febbraio 1974 (cfr AAS LXVI [1974], 89-92)»; art 76 

§1: «Il licenziamento dall’ufficio si applica: […] 3) per violazione del segreto pontificio, di 

cui all’art. 36 §2». SECRETARY OF STATE, Regolamento generale della Curia Romana, 30 

April 1999, AAS 91 (1999) 629-679. 
11

 In the historical archives of the Congregation for the Doctrine of the Faith there are a 

series of precepts, the first of which dates back to 23 April 1556, under the title «De silentio 

tenendo in causis Sancti Officii», which impose on all those who participate in the activity 

of the Holy Inquisition the secret regarding all that which is learned, under penalty of 
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1.1  The Secretum Sancti Officii (12 December 1709) 

It was Pope Clement XI who established: 

that all of the Most Eminent Cardinal Inquisitors General, Consultors, Qualifiers, 

Examiners of books, and other Officials of the Holy Inquisition, the present and 

in the future, in each and every cause and affair, as in all other things which in the 

very same sacred Tribunal will be said, addressed and defined, also in reference 

to books and doctrines examined, in addition to persons responsible for the 

examination of the same, namely those designated to report, exception made for 

solely civil causes that are neither directly nor indirectly related to faith or 

religion, observe an inviolable secret; such that, neither directly, nor indirectly, 

nor even by implication, neither in written form, nor by spoken word, nor in any 

other way or under any pretext whatsoever, even that of a greater good, or of a 

very grave and very urgent cause, or even of some faculty or dispensation, be it 

particular or general or even given by His Holiness or by His Predecessors, all of 

which, were they to have been granted, he revokes completely or renders null and 

expressly declares as revoked and null, they are not to dare in any way to violate 

the above-stated secret
13

. 

We may note both the scope of the object of the secret (all that with which 

the Holy Office deals or will deal, with the sole exception of civil causes not 

                                                                                                                                                                                   
excommunication latae sententiae. However, this is still not, strictu sensu, the pontifical 

secret. 
12

 Cf. C. GENNARI, «Sul segreto del S. Ufficio», Il Monitore ecclesiastico 10 (1897) 174-

186; A. PERLASCA, «Il segreto pontificio», Quaderni di Diritto Ecclesiale 26 (2013) 91-99; 

U. RHODE, «Trasparenza e segreto nel diritto canonico» (cf. nt. 1), 467-476; 

H. SCHWENDENWEIN, «Secretum pontificium», in P. LEISCHING – F. POTOTSCHNIG – 

R. POTZ, ed., Ex aequo et bono, Innsbruck 1977, 296; 304; J. MARTÍN LAUCIRICA, «Secreto 

Pontificio», in Diccionario General de Derecho canónico, VII, Madrid 2013, 186-189; V. 

DE PAOLIS, «El secreto pontificio» (cf. nt. 4), 272-276. 
13

 «optime noscens praecisam secreti necessitatem […] statuit et decrevit ut omnes E.mi 

Cardinales Generales Inquisitores, Consultores, Qualificatores, Revisores librorum aliique 

S. Inquisitionis Officiales nunc et pro tempore existens, in omnibus et quibuscumque causis 

et negotiis aliisque rebus, quae in eodem S. Tribunali dicentur et tractabuntur et peragentur, 

etiam super libris aut doctrinis examinandis, et personis ad eorum revisionem, seu 

relationem deputandis, exceptis tantum causis mere civilibus nec directe, nec indirecte 

fidem aut religionem tangentibus, inviolabile secretum servent; adeo ut nec directe, neque 

indirecte, neque nutu, neque scriptis, neque verbo, vel alias quomodolibet sub quovis, 

quantumvis colorato praetextu, sive maioris boni, sive urgentissimae et gravissimae causae, 

sive etiam alicuius facultatis, aut dispensationis tam particularis, quam generalis hactenus 

habitae a Sanctitate Sua, aut Praedecessoribus suis, quas omnes si quae forte concessae 

fuerint, omnino revocat, et irritat, revocatasque et irritas expresse declarat, praefatum 

secretum audeant quoquomodo violare». C. GENNARI, Sul segreto del S. Ufficio (cf. nt. 12), 

174 (our translation). 
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pertinent to faith or religion), including not only the matter but also the 

persons involved, and its substantial non-derogability, even for a greater good, 

or a grave or even very grave cause. Any possible dispensations connected to 

it, even those previously granted by the supreme pontiffs, are abrogated. 

The seriousness and severity of this provision is made clear, also on the 

basis of the sanction prescribed in the case of a violation or transgression of 

the norm: 

and this even more under penalty of major excommunication latae sententiae, 

which will be incurred ipso facto, without the need for any other declaration, and 

the absolution of which is reserved only to himself, and to his successors the 

Roman Pontiffs, eliminating in this regard the faculty of the Holy Penitentiary, 

and of the Cardinal Penitentiary, except at the point of death, also reserving to 

himself the imposition of other most grave penalties at the choice of His Holiness 

and Successors, in relation, however, to the type of transgression and 

transgressors
14

. 

This is a censure of absolute importance, rendered even more solemn by the 

exclusion of the faculty of the Penitentiary to remit this type of ex-

communication, as it would otherwise be able to do. The obligation of the 

secret weighs on the Cardinal Inquisitors General «even when […] they are 

absent from the curia, and on the other Inquisitors and whomever else»
15

. It 

extends to the point of covering every matter addressed, «even for causes and 

affairs, with the sole exception of that which, at the conclusion and in the 

exposition of the same causes or affairs, have arrived at legitimate 

publication»
16

. 

There is, then, a way around the PS, which does not consist of a 

dispensation invoking grave or very grave causes or a greater good. Rather, 

the secret ceases the moment in which it is legitimately decided to publish the 

                                                             
14

 «et hoc nedum sub poena excommunicationis maioris latae sententiae, quam incurrere 

voluit eo ipso, absque alia declaratione, cuius absolutionem sibi tantum, suisque 

successoribus Romanis Pontificibus, dempta super hoc facultate Sac. Poenitentiariae, 

ipsique D. Cardinali Poenitentiario, praeterquam in mortis articulo, reservavit, sed etiam sub 

aliis gravissimis poenis arbitrio Sanctitatis Suae et successorum, habito tamen respectu ad 

qualitatem transgressionis, et transgressorum infligendi». C. GENNARI, Sul segreto del S. 

Ufficio (cf. nt. 12), 174 (our translation). 
15

 «etiam cum […], a curia absentibus, coeterisque Inquisitoribus quibuscumque». 

C. GENNARI, Sul segreto del S. Ufficio (cf. nt. 12), 174 (our translation). 
16

 «eamdem secreti obligationem permanere etiam causis, et negotiis finitis, iis tantum 

rebus exceptis, quae in fine et expeditione earumdem causarum, et negotiorum legitime 

publicari contingerit». C. GENNARI, Sul segreto del S. Ufficio (cf. nt. 12), 174 (our 

translation). 
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outcome of a cause. Given the strict premise regarding the substantial lack of 

exempting causes and the impossibility of invoking specific derogations, it is 

licit to suppose that the publication could be «legitimately publishable» when 

this was expressly granted by the Roman Pontiff, either in individual cases, or 

with a general norm that established the publication of the outcome of every 

cause handled. 

For the greater protection of the PS regarding the causes of the Holy Office, 

Pope Clement warns of the obligation not to accept endorsements from 

notable figures of the time, as this would implicitly entail the obligation to 

justify decisions made
17

. He orders 

that in the future, the designation and the instance is to be made by each Cardinal 

Inquisitor General for his service, in addition to those who are to be admitted to 

swear to rigorously observe the secret of the Holy Office, among whom one is to 

be an assistant of study and the other a scribe; only a theologian may be admitted 

for theological matters, whom His Holiness invites the aforementioned Cardinals 

to elect from among the qualifiers
18

. 

                                                             
17

 «He moreover commanded and admonished in order that the Most Eminent Cardinals 

Inquisitors General, the Consultors, and the other aforementioned Officials dare not to 

knowingly admit the recommendations of any person whatsoever, of any rank or 

preeminence, even if these be made by letter in the above-mentioned causes and affairs, or 

if they have unknowingly admitted these, they must take to the Assessor the cor-

respondence sent to them, nor are they to respond except by mandate of the S. Con-

gregation, and in the act of voting in such cases they are held to reveal those by whom the 

cause was recommended to them, even if it regards a guilty person who is free by 

commutation or who implores the lessening of his penalty» («mandavit insuper ac praecepit 

ut tam E.mi DD. Cardinales Generales Inquisitores, quam Consultores, et alii Officiales 

praedicti commendationes quarumcumque personarum cuiusvis dignitatis ac praeminentiae 

sint etiam per litteras in praefatis causis et negociis scienter recipere non praesumant, vel si 

non praecauti receperint, epistulas ad se missas Adsessori tradant, nec rescribant nisi de 

mandato S. Congregationis, et in actu votandi in huiusmodi causis propalare teneantur, a 

quibus causa fuerit sibi commendata, etiamsi agatur de reo expedito pro commutatione aut 

diminutione poenae supplicante»). C. GENNARI, Sul segreto del S. Ufficio (cf. nt. 12), 174 

(our translation). 
18

 «quoniam vero ex inordinata facilitate admittendi ad idem secretum, et ex nimia 

multiplicitate admissorum ad illud oritur, vel oriri potest facilitas et multiplicitas trans-

gressionum, Sanctitas Sua stricte mandavit quod in posterum ad nominationem et in-

stantiam faciendam ab uniquoque D.no Cardinali Generali Inquisitore pro suo servitio 

praeter quos ad iuramentum de secreto S. Officii amplissime servando admittendos, quorum 

alter sit studii adiutor, et alter amanuensis, unus tamen theologus pro materiis theologicis 

admitti possit, quem ex qualificatoribus eligere Sanctitas Sua praefatos Dominos Cardinales 

hortatur […]».C. GENNARI, Sul segreto del S. Ufficio (cf. nt. 12), 174-175 (our translation). 
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Limiting the number of people involved would have protected the secret to 

a greater degree. 

In the case of doubt, the pontifical order warns, «his Holiness has declared 

that it must be interpreted in favor of the secret»
19

. To adapt an expression 

proper to our juridical tradition, we can say: in dubio pro secreto. 

 

1.2  Subsequent Confirmations and Mitigations 

A few years later, on 1 February 1759, Clement XIII confirmed the decree 

of his predecessor, maintaining the force of the formula of the oath and, above 

all, the penalties consequent to its violation
20

. 

An initial attenuation of the severity of the PS came about, however, with 
the Ordus servandus appended to the ap. const. Sapienti Consilio, of 29 June 

1908
21

, requiring only the common secret for certain matters
22

. A response 

from the Sacred Consistorial Congregation dated 25 April 1917
23

 confirms a 

slight mitigation of the penalty, such that whoever transgresses the PS still 
incurs the latae sententiae excommunication reserved to the Person of the 

Supreme Pontiff, but can also incur another penalty ferendae sententiae. 

Beginning in 1940, the Congregation of the Holy Office itself starts to require 

only the secretum prudentiae for marriage causes, for dispensations from the 

Eucharistic fast and from impediments and irregularities, and for the granting 

of the license to read or retain prohibited books. 

 

1.3  The Unpublished Instruction of the Secretariat of State (24 June 1968) 

Following the motu proprio Integrae servandae
24

, in 1965 the Sacred 

Congregation of the Holy Office changed in nature and was named the Sacred 

Congregation for the Doctrine of the Faith. With its restructuring, the need to 

revisit the content and sanctions of the so-called «secret of the Holy Office» 

became immediately clear
25

. A first step in this direction of greater mitigation 

                                                             
19

 «Quod si in aliquo casu quis dubitet de huius secreti obligatione, Sanctitas Sua 

declaravit interpretationem faciendam esse in favorem secreti». C. GENNARI, Sul segreto del 

S. Ufficio (cf. nt. 12), 174-175 (our translation). 
20

 C. GENNARI, Sul segreto del S. Ufficio (cf. nt. 12), 175-177. 
21

 PIUS X, ap. const. Sapienti Consilio, de romana curia, 29 giugno 1908, AAS 1 (1909) 

7-19. 
22

 Cf. pars II, cap. VII, n. 11. 
23

 AAS 9 (1917) 232-233. 
24

 PAUL VI, m.p. Integrae servandae, 7 December 1965, AAS 57 (1965) 952-955. 
25

 To this, it is added that the «secret of the Holy Office» was in use not only in the same 

Congregation, but also in the Sacred Consistorial Congregation and the Sacred 
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took place with an Instruction emanated by the Secretariat of State that was 

never published in Acta Apostolicae Sedis, perhaps because it was destined for 

internal use within the Roman Curia. Its existence is known only from the fact 
that it is cited a few years later in the first public Instruction, Secreta 

continere, of 1974. It is a brief text that contains a schematic outline of the 

object of the secret, the subjects bound to it, penalties in the case of an 

infraction by fault, and the formula of the oath to be pronounced upon 

assuming an appointment
26

. 

 
1.4  The Instruction Secreta continere (4 February 1974) 

Over the course of more than 250 years, norms regarding the secret defined 

its extension, object and subjects, gravity and penalties, without any mention 

of the theological, moral, or spiritual motivations that justified its observance. 
This was done with the instruction Secreta continere, de secreto pontificio (4 

February 1974)
27

; it speaks of the common good, which can require that 

certain facts, persons, or circumstances be kept silent or only partially 

revealed, or else be made known at the suitable and convenient time as 

established by the ecclesiastical authority. 

The Instruction is structured into four articles. 

The first indicates the matter covered by the PS: 1) the preparation and 

drafting of pontifical documents, for which it is expressly required; 2) office 

information regarding material protected by the PS, handled by the Secretariat 

of State and by the Council for the Public Affairs of the Church; 3) reports or 

denunciations acquired by the Congregation for the Doctrine of the Faith 

regarding doctrine or publications, in addition to the examination of these by 

the same dicastery; 4) accusations received extra-judicially regarding delicts 

against faith or customs, and delicts perpetrated against the sacrament of 

                                                                                                                                                                                   
Congregation de propaganda fide, in addition to in the Secretariat of State for the 

nomination of bishops and in other affairs of greater importance. 
26

 Perlasca writes, in this regard: «La violazione colpevole del segreto pontificio era 

qualificata come un peccato riservato “ratione sui” alla Santa Sede. Da esso, tuttavia, poteva 

assolvere qualunque confessore, restando comunque l’obbligo di ricorrere alla sacra 

Penitenzieria. Nelle prime stesure del testo era prevista la scomunica latae sententiae. Alla 

fine, però, si optò per una pena che risultasse più comprensibile per la mentalità del tempo. 

Inoltre, per manifestare l’aspetto della riparazione esterna ad un’offesa grave contro l’intera 

comunità si era proposto di prevedere la sospensione a divinis per gli ecclesiastici e 

l’esclusione dalla comunione per i laici. Alla fine, però, la proposta in parola non venne 

accolta». A. PERLASCA, «Il segreto pontificio» (cf. nt. 12), 95. 
27

 SECRETARIAT OF STATE, Rescriptum ex audientia, instruction Secreta continere, de 

secreto pontificio, 4 February 1974, AAS 66 (1974) 88-92. 
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penance, with trials and decisions relative to the accusations, without 

prejudice to the right of the accused to know the accusation when this is 

necessary for his defense (nonetheless, the name of the accuser can be made 

known only if such is retained opportune by the Authority for a discussion 

between accused and accuser); 5) the reports of representatives of the Holy 

See regarding matter covered by the PS; 6) office information regarding the 

creation of Cardinals; 7) office information regarding the nomination of 

bishops, of apostolic administrators and of other ordinaries with episcopal 

power, of apostolic vicars and prefects, and of pontifical representatives, and 

the relative processes of informing; 8) office information regarding the 

nomination of superior prelates and major officials of the Roman Curia; 9) 

that which concerns ciphers and coded correspondence; 10) the affairs or 

causes retained by the Holy Father, by the Cardinal at the head of a dicastery, 

and by pontifical representatives to be of such importance as to be protected 

by the PS. An eleventh point was recently added to this list, with a rescript of 

the Secretariat of State dated 5 December 2016, which concerns news or acts 

of a juridical, economic, or financial nature, pertaining to the Supreme Pontiff 

or the Secretariat of State
28

. 

The second article indicates the subjects bound to observe the PS: 1) 

Cardinals, bishops, superior and minor prelates, consultors, experts and the 

subordinate personnel of the dicasteries; 2) Legates of the Holy See and their 

staff, in addition to the persons consulted by them in these matters; 3) all those 

to whom it is imposed, in particular circumstances, to observe the PS; 4) all 

those who, in any way, have knowledge of documents covered by the PS. 

Art. 3 specifies the penalties for those who violate negligently, and not only 

with malice, the PS: 1) he who must observe the PS is bound to maintain it 

sub gravi; 2) if the violation is learned in the external forum, the accused will 

be judged by a special Commission, to be constituted by the Cardinal in 

charge of the competent dicastery or, lacking this, by the competent superior, 

who will inflict congruent sanctions in proportion to the fault and to the 

damage caused by it; 3) if the guilty party is an employee of the Roman Curia, 

he will be liable to the sanctions established by the general regulations (art. 39 

§2; art. 61, 5°; art. 65 §1, 3°). 

Finally, art. 4 presents the formula of the oath of observance
29

. «The 

obligation to observe the PS was qualified as grave and, therefore, its violation 

                                                             
28

 SECRETARIAT OF STATE, Rescriptum ex audientia de Regulis, quae ad Secretum 

Pontificium spectant, 5 December 2016, AAS 109 (2017) 72. 
29

 «Ego […] constitutus coram […] tactis per me sacrosanctis Dei Evangeliis, promitto 

me fideliter “secretum pontificium” servaturum esse in causis et in negotiis quae sub eodem 
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entailed a grave sin in the moral order, although no longer reserved to the 

Holy See»
30

. 

The treatment of the PS was no longer, then, an end unto itself, but was to 

be found in the distinction between it and the more common secret of office 

(quod autem ad Curiam Romanam attinet […] communi secreto ex officio 

obteguntur). Differentiating the two obligations entails distinguishing their 

objects according to gravity and importance, defining their subjects (which 

can be the same), and establishing commensurate penalties. 

It was precisely the question of penalties that animated the debate during 
the drafting of the Instruction. The need to pass from the previous reserved 

Instruction to a public, better written one, was attested to by the acknow-

ledgement of the frequent and unjustified violation of the obligation of the 

secret on the part of those bound to it, such that, for some, an exacerbation of 
the penalties was necessary for the purposes of deterrence. To affirm that «qui 

secreto pontificio astringitur, ad illum servandum gravi semper obligatione 

tenentur» was, for some, too weak. It was thus that the following aside was 

introduced to art. III, 2: «pro gravitate delicti eiusve damni», allowing for the 

possibility of a severe penalty, on account not so much of the gravity of the 

violation as of the extent of the damage caused. 

 

1.5  The Declaration of the Secretariat of State of 29 December 1981 

In relation to the underestimation of the importance of the PS, the 

Secretariat of State stepped in just a few years later, with a Declaration on 29 

December 1981
31

. The legislative framework underwent no modifications, its 

realm, object, subjects, and penalties remaining substantially the same with 

respect to the 1974 Instruction. It reiterates that a violation constitutes not only 

                                                                                                                                                                                   
secreto sunt tractanda [pro iis, qui ad secretum pontificium admittuntur in aliqua peculiari 

causa servaturum esse in causa mihi commissa], adeo ut nullo modo, sub quovis praetextu, 

sive maioris boni, sive urgentissimae et gravissimae causae, secretum praefatum mihi 

violare liceat. Secretum, ut supra, me servaturum esse promitto etiam causis et negotiis 

finitis, pro quibus tale secretum expresse imponatur. Quod, si in aliquo casu me dubitare 

contingat de praefati secreti obligatione, in favorem eiusdem secreti interpretabor. Item scio 

huiusmodi secreti transgressorem peccatum grave committere. Sic me Deus adiuvet, et haec 

Sancta eius Evangelia, quae propriis manibus tango». SECRETARIAT OF STATE, Rescriptum 

ex audientia, instruction Secreta continere [cf. nt. 27], 92. The change from «iuro» to 

«promitto» was explictly desired by the Holy Father. 
30

 Cf. A. PERLASCA, «Il segreto pontificio» (cf. nt. 12), 97 (our translation). 
31

 SECRETARIAT OF STATE, Declaratio, 29 December 1981, Prot. N. 78.638/158, in 

X. OCHOA ed., Leges Ecclesiae, VI, Romae 1987, 8340-8341. The Declaration was not 

published in AAS. 
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a grave sin but also a canonical delict, and dicastery Heads and pontifical 

representatives are invited to see to the observance of this grave obligation 

and to report eventual infractions, even when the violation does not result in 

harm to third parties. 

 
1.6  Side Note: Is the Instruction Secreta continere still in force? 

The category of the PS has not been abolished, as it is still in force in 

certain legislative documents, albeit not expressly in the Latin Code. We must 

first understand the nature of the Instruction. If, indeed, in accordance with the 

current Code, instructions «clarify the prescripts of laws and elaborate on and 

determine the methods to be observed in fulfilling them» (can. 34), then we 
must observe that Secreta continere, more than «clarifying» or «elaborating 

on», in reality establishes true and proper penal laws, as it renders effective 

new legislation, determining subjects, object, circumstances, violations and 

penalties not contemplated by the Code. Now, since can. 6 §1, 3° CIC 

establishes that when the Code takes force, it abrogates «any universal or 

particular penal laws whatsoever issued by the Apostolic See unless they are 

contained in this Code», we could deduce that what is prescribed by the 

Instruction, being true and proper penal laws, in spite of the literary genre in 
which they are contained (Instruction), is abrogated. The following various 

possibilities for interpretation are thus brought to our attention. 

a) accepting the literary genre of the text in question as the founding issue. 

As an Instruction, which can only explain — not formally issue — a penal 

law, its provisions are not abrogated by the Code, and it thereby remains in 

force. Common interpretation seems to go in this direction, also keeping in 

mind the 2016 decision to complete art. 1 with the addition of an eleventh 

point
32

; 
b) accepting as the founding issue the tenor of the Instruction, which is a de 

facto penal law, and which is thereby abrogated pursuant to can. 6 §1, 3° CIC; 

c) considering the secret that must be observed by Pontifical Legates, as in 

can. 377 §3 CIC to be the «PS», based on the interpretation made possible by 
Secreta continere, which explicitly speaks of it, thus allowing the PS to not be 

abrogated by can. 6 §1, 3° CIC, given that it is still, albeit implicitly, cited in 

the Code; 

d) accepting its abrogation for the reasons stated, but considering that the 
RGCR and the m.p. SST subsequently rendered it newly in force, with regard 

to the persons expressly affected: in the first case, members of the Dicasteries 

                                                             
32

 SECRETARIAT OF STATE, Rescriptum ex audientia (cf. nt. 28), 72. 
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that make up the Roman Curia
33

, in the second case, all those who take part, 

according to any title, in the causes regarding delicts reserved to the 

Congregation for the Doctrine of the Faith. 

 

2. The Reasons for the PS 

The need to introduce the PS into the 2010 Norms was motivated by the 

right and obligation to protect the good reputation of persons involved in 

causes relating to reserved delicts. Nonetheless, it is clear that particular 

attentiveness to this was due to contingent reasons, namely the magnification 

— above all in means of communication — of incorrectly reported news 

concerning these delicts, capable of conditioning public opinion and 

influencing the judgement itself
34

. 

We may now refer to some canons from the Latin Code which, read as a 

sort of combined provision, will help provide the framework for not only the 

matter and actors, but also the nature of the secret and its motivations. 

We will first refer to can. 220, which states: «No one is permitted to harm 

illegitimately the good reputation which a person possesses nor to injure the 

right of any person to protect his or her own privacy»
35

. The immediate 

reference in the realm of penal causes in question here is the accused, who up 

until the definitive judgement must enjoy the presumption of innocence. Any 

eventual cautionary measures must not be put in place as a penalty or penal 

remedy, but exclusively as a condition for preventing scandal, protecting the 

freedom of witnesses, and favoring the course of justice (cf. can. 1722). The 

obligation to protect the good reputation finds even greater juridical force 

faced with the concrete difficulty of restoring dignity to those who have been 

                                                             
33

 This hypothesis must, however, overcome the obstacle of the difference between 

sanctions in the case of violation, as Secreta Continere and the RGCR are different. Cf. V. 

DE PAOLIS, «El secreto pontificio» (cf. nt. 4), 282. 
34

 Cf. D. CITO, «Trasparenza e segreto nel diritto penale canonico», Periodica 197 

(2018) 515-517. 
35

 Cf. A. SOLFERINO, «I diritti fondamentali del fedele: il diritto alla buona fama e 

all’intimità», in Diritto «per valori» e ordinamento costituzionale della Chiesa. Giornate 

canonistische di Studio, Venezia, 6-7 giugno 1994, Torino 1996, 372-382; J. HORTA, 

«Diritto all’intimità. Fondamenti storici e proiezione del can. 220 CIC e can. 23 CCEO», 

Antonianum 82 (2007) 735-756; D. LE TOURNEAU, «Le canon 220 et les droits 

fondamentaux à la bonne réputation et à l’intimité», Ius Ecclesiae 26 (2014) 127-148; 

P. SKONIECZNY, «La tutela della buona fama del chierico accusato degli abusi sessuali su 

minori. Un modo di procedere nel caso concreto in base al can. 220 CIC/83», Angelicum 87 

(2010) 923-941. 
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defamed, especially by accusations as grave as those for which judgment is 

reserved to the Congregation for the Doctrine of the Faith. 

Thus, in the general procedural realm there is a demand to protect privacy 

by means of the observance of the secret (though this is not the pontifical 

secret): 

§1. Judges and tribunal personnel are always bound to observe secrecy of office 

in a penal trial, as well as in a contentious trial if the revelation of some 

procedural act could bring disadvantage to the parties. 

§2. They are also always bound to observe secrecy concerning the discussion 

among the judges in a collegiate tribunal before the sentence is passed and 

concerning the various votes and opinions expressed there, without prejudice to 

the prescript of can. 1609 §4. 

§3. Whenever the nature of the case or the proofs is such that disclosure of the 

acts or proofs will endanger the reputation of others, provide opportunity for 

discord, or give rise to scandal or some other disadvantage, the judge can bind the 

witnesses, the experts, the parties, and their advocates or procurators by oath to 

observe secrecy (can. 1455)
36

. 

Still prior to the process, during the phase of the preliminary investigation, 

the Code prescribes: «Care must be taken so that the good name of anyone is 

not endangered from this investigation» (can. 1717 §2). There is no explicit 

mention of the PS, but rather of the fundamental value inherent in natural law, 

namely one’s good reputation, which the PS must protect even more 

rigorously when the accusation, and consequently the danger of defamation, 

are grave. The seriousness of this issue is also demonstrated by its penal 

protection. Thus, can. 1389 §2 sanctions: «A person who through culpable 

negligence illegitimately places or omits an act of ecclesiastical power, 

ministry, or function with harm to another is to be punished with a just 

penalty». In this matter, the Eastern Code expresses the following in can. 

1115: 

§1. Judges who refuse to try a case even if they are certainly and obviously 

competent, who declare themselves competent without any legal basis and hear 

and decide cases, who violate the law of secrecy or who inflict some damage on 

the parties out of malice or serious negligence can be punished by the competent 

authority with fitting penalties, including deprivation of office. 

§2. Other officers of the tribunal and auditors also can be punished with the same 

penalties if they do not fulfill their office as above; the judge can also punish all 

of them. 

                                                             
36

 Cf. the recent study E. SAINT-LOUIS, Le secret d’office du juge ecclésiastique: 

application du canon 1455 du CIC/83 par rapport au bien commun, Ottawa 2017. 
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Whoever violates the secret can and must be punished with a just penalty if 

that violation results in harm to the good reputation or privacy of the other 

party. 

The reasons for the PS are, then, placed within the context of the 

observance of and respect for a natural right. The protection of one’s good 

reputation is such as to also justify the opposite of the secret, i.e. the 

divulgation of news, though within the appropriate measure, as long as this 

serves to restore the dignity of the unjustly accused. Thus can. 1361 §3 

establishes: ®Care is to be taken that the petition of remission or the remission 

itself is not divulged except insofar as it is either useful to protect the 

reputation of the offender or necessary to repair scandal». 

This puts into relation two values that must be reconciled, which an 

improper interpretation of the PS runs the risk of pitting against one another. 
On the one hand, there is the favor rei, namely the protection of the dignity of 

the person. On the other hand, there is transparency, the knowledge of the 

truth of the facts, and the need to involve a community in the external 

knowledge of penal provisions so as to restore justice and remedy the scandal 

caused. 

Ultimately, the PS finds its raison d’être in the need to protect a good that 

is inherent in the natural law, and not to avoid or hide an evil in order to 

defend an image. This good is, on the one hand, the good reputation of the 

persons involved (accused, witnesses, accuser, victim, etc.) and, on the other 

hand, the bonum Ecclesiae, which can. 1722 summarizes in the expression 

«guarding the course of justice»
37

. The good of the individual and the good of 

the community are inter-dependent, such that protecting the good reputation 

of the individual builds up the common good
38

. Generally, peaceful 

coexistence is impossible unless each individual commits to the moral and 

juridical obligation to preserve the confidentiality of information that can 

cause harm to others
39

. The course of justice must be free from conditioning 

                                                             
37

 Cf. D. CITO, «Trasparenza e segreto» (cf. nt. 34), 518. 
38

 «Hay que subrayar que el bien común y el bien individual personal no estan en 

oposición, sino en relación de complementariedad. Así, el bien común el que exige que el 

individuo esté protegido en el ámbito del secreto que él confía a uno o a otro y specialmente 

a un profesional, porque sin esa protección el individuo ya no se fiaría del otro y la comu-

nidad recibiría de ello un daño grave, al faltar la confianza recíproca». V. DE PAOLIS, «El 

secreto pontificio» (cf. nt. 4), 260. 
39

 «La rigorosa tutela della sfera d’intimità è un requisito indispensabile per la coabita-

zione serena e pacifica tra gli uomini. La sua violazione impunita creerebbe un clima di 

sospetto: ognuno potrebbe considerarsi vittima di un possibile ricatto dal suo simile oppure 

da parte della collettività, e dovrebbe temere di continuo un’intrusione in quegli ambiti della 
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that is not useful for the purposes of the cause, from media pressures, from 

claims lacking juridical foundation, and from unjustified expectations that 

could be caused by the uncontrolled and distorted divulgation of news. 

 

3. Who is Bound to Observe the PS? 

The m.p. SST does not explicitly define the subjects bound by the secret. 

Nonetheless, by declaring its object («huiusmodi causae», art. 30), it 

implicitly binds, without distinction of category or degree, all those who are in 

some way involved in reserved causes. If one of the ends is the protection of 

the good reputation of persons, it is clear that anyone who on the occasion of 

the penal procedure comes to learn of its details, regardless of the degree, is 

subject to the obligation of the secret. Such would be the person who receives 

the report, the ecclesiastical authority who has the right and obligation to 

proceed accordingly (Bishop, Superior…), the investigator, the delegate, the 

assessors, the notary, etc. Is a witness, involved according to any title in the 

cause, also bound to the obligation of the secret? In light of the ends of the 

secret and the goods that it intends to protect, we could respond in the 
affirmative, although we must clarify that the motu proprio Vos estis lux 

mundi [= VELM] frees from the bond whoever reports a possible delict against 

the sixth commandment of the Decalogue committed by clerics or members of 

institutes of consecrated life or societies of apostolic life
40

. While anyone 

could, in theory, consider themselves free to publicize information regarding 

themselves that does not prejudice the good reputation of others, it is also true 

that we should not forget about the other dimension that makes the PS 

necessary, that is, the good of the Church as a whole, on the basis of which it 

is necessary to adequately consider the value of the secret even when this 

regards one’s own self. It is, in fact, not rare that the revealing of information, 

even that which is partial and apparently non-damaging, causes public 

                                                                                                                                                                                   
sua esistenza del tutto unica marcati da estrema vulnerabilità. È in questa ottica che il 

segreto, nelle sue variegate forme, gioca un ruolo sociale e culturale importante. L’oggetto 

del segreto naturale, affidato, e, infine, professionale, possono essere difetti naturali, misfatti 

e simili particolari la cui rivelazione arrecherebbe un danno ingiusto sia al singolo che alla 

comunità. Mantenere il segreto è inoltre un servizio che si rende alla protezione della libertà 

del singolo». K. DEMMER, Medicina Salutis. La pastorale del sacramento della ricon-

ciliazione, Roma 1996
2
, 51. 

40
 «Art. 4 §1. Making a report pursuant to article 3 shall not constitute a violation of 

office confidentiality. […] §3. no obligation to keep silent may not be imposed on any 

person with regard to the contents of his or her report». FRANCIS, ap. lett. issued motu 

proprio Vos estis lux mundi, 7 May 2019, L’Osservatore Romano, 10 May 2019, 10. 
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prejudice with regard to a case, and can generate unfounded expectations or 

orient public opinion in one specific direction. 

The members of the Congregation for the Doctrine of the Faith who handle 

the causes in question, are also, by reason of their office, subject to the PS, 

which they assume by oath. 

 

4. The Extent of the PS 

What does the PS cover? What does it not cover? Art. 30 of SST does not 

speak of process, but of «causes». Whereas can. 1455 of the Code, concerning 

the actions of ecclesiastical tribunals, speaks of «tribunal» and of «process», 

thus limiting the obligation of the secret (of office, in this case) to the 
procedural realm, SST refers more generically to «causes». Is such a 

distinction relevant? 

One broader interpretation understands this to include not only the formal 

beginning of the process, but all acts regarding the treatment of the matter, 
from the report to the res iudicata. In fact, note 41 of SST specifies the secret 

of art. 30 with a reference to the text of Secreta continere art. 1, 4°, which 

states: 

Included in the pontifical secret are […] 4) denunciations received outside of a 

trial regarding delicts against faith and customs, and regarding delicts perpetrated 

against the sacrament of Penance, in addition to the process and decision 

consequent to these denunciations, without prejudice to the right of him who was 

referred to the authority to know the denunciation, if this is necessary for his 

defense. However, it will be licit to make the name of the accuser known only if it 

appears opportune to the authority for the accused and the one who accused him 

to appear together
41

. 

In favor of subjecting reports to the secret, we can position the explicit 
citation in the notes of SST. The starting point must be at least the report, not 

the mere notitia criminis. In order to be such, the cause must have its own 

form, which in this interpretation requires that there at least be a duly signed 

report. 

                                                             
41

 «Art. 1. – Secreto pontificio comprehenduntur: […] 4) Denuntiationes extra iudicium 

acceptae circa delicta contra fidem et contra mores, et circa delicta contra Paenitentiae 

sacramentum patrata, nec non processus et decisio, quae ad hasce denuntiationes pertinent, 

salvo semper iure eius, qui ad auctoritatem delatus est, cognoscendae denuntiationis, si id 

necessarium ad propriam defensionem fuerit. Denuntiantis autem nomen tunc tantum 

patefieri licebit, cum auctoritati opportunum videatur ut denuntiatus et is, qui eum 

denuntiaverit, simul compareant». SECRETARIA STATUS SEU PAPALIS, Rescriptum ex Audi-

entia, instructio Secreta continere (cf. nt. 27), 90. 
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Another, rather more strict interpretation could equiparate «cause» to 
«process», despite the footnoted reference to Secreta continere, thus 

excluding from the secret all that which precedes the formal initiation of the 

process, including the preliminary investigation. We must ask, however, what 

is the sense of the possible divulgation of information that has not yet been 

proven and which risks compromising the good reputation of persons, as 

would be the case if the report and the investigatio praevia were excluded. 

Especially in a case of particular gravity, the guarantee of the secret could 

facilitate the gathering of elements supporting the well-foundedness of the 

accusation, and also allow for a greater and freer level of participation on the 

part of those who are asked to give a deposition or present other elements as 

witnesses. 

It is a matter of understanding whether this requires absolute, rigorous 

observance. For example, it is not rare for the press office of a diocese or 

institute of consecrated life to confirm news of the opening of an investigation 

into a cleric, especially if such news has already been disclosed by other 

information sources. In this way, the clarification or correction of information 

so as to prevent the spread of false and biased news that might potentially 

harm the dignity and course of justice, can be accepted as a demand of justice 

that does not violate the secret. An entirely different issue, however, is the 

tendency present today in certain local Churches to preempt the news, pub-

licly disclosing names and facts as soon as an accusation is made. For 

example, we may think of the lists periodically published by national epi-

scopal conferences or religious institutes that include not only convicted 

clerics, but all those who have been accused in any way of a reserved delict
42

. 

                                                             
42

 This praxis is even defined by certain Authors as «habitual» (D. ASTIGUETA, 

«Trasparenza e segreto. Aspetti della prassi penalistica», Periodica 197 [2018] 523), and 

regards various countries throughout the world. Names, specific accusations, cautionary 

measures, eventual civil convictions, expert reports, therapies, or photographs are 

published, as for example, in the Diocese of Milwaukee, USA. Cf. «List of Clergy 

Offenders. In line with the assurances given in the Charter for the Protection of Children 

and Young People, these are the names of diocesan priests of the Archdiocese of 

Milwaukee who have been (or would be if they were still alive) restricted from all priestly 

ministries, may not celebrate the sacraments publicly, or present themselves as priests in 

any way. In addition, in accordance with the canonical norms that have been established, 

the allegations against any living priest are sent to the Congregation for the Doctrine of the 

Faith in Rome». https://www.archmil.org/reorg/clergy-offenders-info/clergy-offenders.htm 

[consulted: 20 February 2019]. Also, the archdioceses of Los Angeles (cf. http://

clergyfiles.la-archdiocese.org/listing.html), Gallup (https://dioceseofgallup.org/youth-

protection/crediblyaccused-list/), and Winona (https://www.dow.org/disclosures/index.

html). More recently, the dioceses of Texas have done the same, in addition to the diocese 
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This sort of initiative is explained as a means of transparency, of the will to 

not obstruct the course of justice, but it often fails to distinguish between 

founded and unfounded accusations, between causes in the initial stages and 

causes that have already been concluded and archived, between living 

persons, capable of defending themselves, and persons who are since 

deceased and thereby not imputable, etc. These are actions that could be 

interpreted as harmful to the dignity of persons, who must be presumed 

innocent and enjoy the protection of their good name. Could we hypothesize a 

vulnus to the PS in this case? 

Under the wide arc covered by the secret, there are specific acts that could 

be removed in view of a greater good. That which was categorically excluded 
by the first document analyzed above, Secretum Sancti Officii (1709), today 

seems to be possible: the criterion of the greater good. It has happened, for 

example that the Press Office of the Holy See has broken the news of the 

outcome of a process, by means of a public release, both after this was 

definitively concluded
43

 and also when it was still underway, having only 

reached the first instance of judgement
44

. These episodes, at the local or 

universal level, attest to the impossibility of interpreting the cover of the PS in 

a homogenous and monolithic way. That which occurs in an absolute manner 

with other forms of secret, for example, with the sacramental seal, cannot be 

transferred over to the realm of the PS, which allows for certain areas of 

flexibility in view of a greater good. Such a good might be the remedy of 

scandal, the need to clarify the juridical status of known persons who act or 

have acted in a known way, the danger that the convicted cleric will take 

                                                                                                                                                                                   
of Brooklyn, and the USA Northeast Province of Jesuits. The same has been done in Chile, 

cf. http://www.iglesia.cl/4520-declaracion-decisiones-y-compromisos-de-los-obispos-de-la-

conferencia-episcopal-de-chile.htm. 
43

 Cf. The press release of the Holy See Press Office from 13 October 2018 regarding 

the dismissal from the clerical state of two bishops from Chile [consulted: 10 June 2020], 

http://press.vatican.va/content/salastampa/it/bollettino/pubblico/2018/10/13/0747/01603.

html; of 28 September 2018 regarding the dismissal of a priest in Chile [consulted: 10 June 

2020], http://press.vatican.va/content/salastampa/it/bollettino/pubblico/2018/09/28/0705/

01503.html; and, more recently, the Press Release of the Press Office of the Holy See from 

16 February 2019 regarding the dismissal from the clerical state of an American bishop 

[consulted: 10 June 2020], http://press.vatican.va/content/salastampa/it/bollettino/pubblico/

2019/02/16/0133/00272.html. 
44

 Cf. Press Release of the Holy See Press Office of 16 March 2018 regarding the 

conviction in the first instance of judgement of the bishop of a diocese pertaining to the 

episcopal conference of the United States of America [consulted: 10 June 2020], 

http://press.vatican.va/content/salastampa/it/bollettino/pubblico/2018/03/16/0201/00436.ht

ml. 
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advantage of the ignorance of his juridical status in order to continue to 

commit acts that, in reality, he is no longer permitted to commit, etc. We may, 

then, maintain that the rigor proper to the PS, while attenuated with respect to 

its historical origins, can cede in certain areas of its application and for reasons 

of the common good of the Church and of the persons involved. We can think, 
for example of the notitia de delicto when this has already been made known 

by other means and must be clarified, or when it becomes necessary to declare 

decisions and responsibilities on the part of third parties; of the fact that the 

cause has been concluded by sentence or decree; of the content — briefly 

outlined — of the final decision
45

, of the existence of a recourse or appeal, or 

even of the declaration of the res iudicata. The PS cedes its rigor above all 

when the procedure (or pre-procedure, if limited to the preliminary 

investigation) is resolved in favor of the accused, thereby requiring that his 

good reputation be fully restored and that his dignity, compromised by the 

accusation, be publicly redeemed. However, we do not consider that the secret 

may indiscriminately give way, but only for the purposes of the same «good» 

that it is intended to favor. 

 

5. Specific Cases Removed from the PS 

On 6 December 2019, the Holy Father Francis has established to emanate a 

new Instruction entitled, «On the confidentiality of legal proceedings», in 

which reports, processes, and decisions regarding certain delicts are removed 

from the obligation to the PS
46

. This regards the delicts described in art. 1 of 
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 Regarding the publication of the decision to dismiss from the clerical state, the decree 

of the Congregation for the Doctrine of the Faith establishes the following wording: 

«Ordinarius curet, quantum fieri potest, ne condicio presbyteri dimissi novum fidelibus 

scandalum praebeat. Attamen, si adest periculum minoribus abutendi, Ordinarius potest 

factum dimissionis necnon causam canonicam divulget». The evaluation is, then, left up to 

the Ordinary, implicitly acknowledging a faculty to dispense from the PS, at least in its 

broader sense. Regarding making the decision known, there may be different interpretations 

which involve the recipient of the decree alone or, more generally, the entire community. 

Cf. D. ASTIGUETA, «Trasparenza e segreto» (cf. nt. 42), 529-530. 
46

 The text reads thus: «1. The pontifical secret does not apply to accusations, trials and 

decisions involving the offences referred to in: 

a) Article 1 of the Motu proprio Vos estis lux mundi (7 May 2019); 

b) Article 6 of the Normae de gravioribus delictis reserved to the judgement of the 

Congregation for the Doctrine of the Faith, in accordance with the Motu proprio 

Sacramentorum Sanctitatis Tutela of Saint John Paul II (30 April 2001), and subsequent 

amendments. 2. Nor does the pontifical secret apply when such offenses were committed in 

conjunction with other offences. 3. In the cases referred to in No. 1, the information is to be 

treated in such a way as to ensure its security, integrity and confidentiality in accordance 
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the motu proprio Vos estis lux mundi (which, in reality, were never expressly 

subject to the PS), and those of art. 6 SST. The intent of the Instruction is to 

favor cooperation with civil authorities in the persecution of such grave and 

widespread delicts, preventing the secret from impeding, on the part of the 

Church, a fruitful understanding directed toward the common aim of reaching 

the truth and providing for justice. There is also the intent to offer parties 

involved in such causes, and especially victims, the information which seems 

to correspond to a true right
47

. The Instruction was hailed as a positive step 

forward for transparency, inevitably leading to the mitigation of confi-

dentiality of causes in favor of greater awareness. However, this does not 

entail the abrogation of confidentiality in these causes. To this end, we may 

briefly note a few significant points. 

a) Firstly, at the formal level, it is peculiar to entrust the literary genre of the 

«instruction» with the task of introducing a new norm to the canonical system. 

Although this genre was used in 1974 for Secreta continere, can. 34 of the 

1983 Latin Code expressly entrusted an altogether different task to 

Instructions, namely that of clarifying the prescripts of laws and elaborating 

on and determining the methods to be observed in fulfilling them. We may 

observe, then, a formal incongruity that inevitably has a bearing on the degree 

of reception of this prescription. 

b) Secondly, we must observe that not all of the content of art. 6 SST is 

removed from the obligation to the PS, but only «reports, processes, and 

decisions». The desire was to replicate what is present in Secreta continere 

also in this field, while still expressly excluding the removal from the PS (and 

thereby leaving it in force) of some parts of the causes relative to art. 6. We 

might immediately think of the preliminary investigation (cf. canons 1717-

1719 CIC), which represents an important part of the cause and corresponds 

neither to the report (to which it is subsequent) nor to the process and decision 

(which are acts subsequent to it). The report itself sometimes occurs only after 
news has reached the Ordinary. In this case, the notitia is protected by the PS, 

                                                                                                                                                                                   
with the prescriptions of canons 471, 2° CIC and 244 §2, 2° CCEO, for the sake of 

protecting the good name, image and privacy of all persons involved. 4. Office 

confidentiality shall not prevent the fulfilment of the obligations laid down in all places by 

civil laws, including any reporting obligations, and the execution of enforceable requests of 

civil judicial authorities. 5. The person who files the report, the person who alleges to have 

been harmed and the witnesses shall not be bound by any obligation of silence with regard 

to matters involving the case». L’Osservatore Romano, 18 December 2019, 5. 
47

 We must not forget that victims, even if they are the accuser, are considered to be 

«witnesses» in the judicial penal process, as the contention is established between the 

promotor of justice and the accused. 
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but not the report. Also, for that which concerns the «decision», we could ask 

whether this indicates only the dispositive part of the decision, or rather the 

entire text of the penal decree or sentence. In the latter case, it would not be 

possible to sufficiently protect the confidentiality of possible witnesses, whose 

names and depositions are often found, even if only partially, in the decision. 

c) Finally, the substitution of the PS with the secret of office merits special 

mention. This latter secret, despite not enjoying the rigor of the former, in-

tends to seriously protect the confidentiality of the acts, the good reputation of 

the persons involved, and the good of the Church. 

Further along (cf. 10.2), we will discuss the unresolved issues relating to an 

eventual formal concurrence of more than one delict, when some of these 
would be subject to the PS and others, relative to the art. 6 SST, would not be 

subject to the PS. 

 

6. The Form of Subjection to the PS 

On what basis is one subject to the observation of the PS? We can identify 

three modalities by which one is bound to observe this obligation, none of 

which excludes the concurrence of others. 

Firstly, by oath. Those who stably lend a service in an ecclesiastical office 

connected to the delicate matter of reserved delicts must take an oath to 

observe the PS. Superiors, officials and officers of the Congregation for the 

Doctrine of the Faith fall into this category. 

Nonetheless, this does not exclude that, in certain causes conducted locally 

and which regard reserved delicts, the officials involved can take the oath to 

observe the PS, with all relevant consequences in the case of its violation. 

It is more difficult to think that others involved in causes as witnesses, 

experts, accused or accusers are bound to the PS in accordance with the oath. 

Although hearings are always preceded by an oath, except that of the accused 

who is not bound to do this, it is necessary to remember that this is an oath de 

veritate dicenda or de veritate dictorum, the object of which it would not be 

licit to extend. 
One is bound to the secret also ratione materiae, and thereby not by a 

formal act but by reason of the object of the cause. Indeed, when a person 

assumes a cause of reserved delict as the object to be treated, from the 

opening of the investigatio praevia onwards — in accordance with a broad 

interpretation —, he must consider himself subject to the secret, even if he has 

not taken an oath. This is the case, for example of a delegation to conduct the 
cause conferred ad casum by the Ordinary to a suitable person. The delegation 

itself, by reason of the matter treated, entails the obligation to observe the 
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secret. However, we maintain that this is not the case when it comes to the 

knowledge of a possible delict on the part of a pastor of souls, or even of an 

official who, in another context, learns of information dealing with reserved 

delicts. Despite having an obligation to confidentiality (in this case, we can 

think of it as the natural secret), this obligation cannot be configured as the 

case we are discussing here. 

Finally, we can consider the subjection ratione officii, which does not 

necessarily require an express oath to observe the secret, but which entails 

such observances by reason of the office held. This is the case, for example, of 

the judicial vicar of a diocese who receives a general delegation to handle 

these causes, not on account of his person, but on account of the function 

carried out, presupposing that this delegation will be transmitted to whoever 

succeeds him in the office. This is also the case, as a final example, of the 

Procurator of an institute of consecrated life who, as such, is bound to the 

obligation of the secret on account of the office that he occupies
48

. 

The distinction made above leads us to clarify that the secret does not only 

urge when positively expressed. In this way, communications can be marked 

«under pontifical secret» or «under strict pontifical secret», but the fact that 

such language is not used does not signify a lack of binding. Art. 30 of SST 

does not establish formal clauses for validity: the material is sufficient to bind 

to observe the obligation. 

 

7. Exempting Causes 

Despite not being comparable to the sacramental seal, the PS enjoys a 

particular obligation of observance that drastically reduces its possibilities of 

mitigation or exemption. As stated, we can think that in view of a greater 

good, a derogation may be permitted
49

. The question is, really, extremely 

delicate, also on account of the difficulty of trying to concretize the concept of 

«greater good». Who would have the authority to define it as such? We have 

seen that, at its origin, the rigor of observance was such that it did not allow 
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 Along these lines, see also V. DE PAOLIS, «El secreto pontificio» (cf. nt. 4), 268-280. 

U. Rhode is of a differing opinion, maintaining that the obligation does not depend on 

functions, which are only relevant for the determination of eventual possible sanctions in 

the case of violation. Cf. U. RHODE, «Trasparenza e segreto nel diritto canonico» (cf. nt. 1), 

479 (in particular note 76). 
49

 «Quodvis secretum, excepto tamen secreto naturali personali, cedit bono publico; 

iudici, legitime interroganti, rem candido animo manifestare debemus; nam praevalet ius 

societatis ad hoc ut iustitia fiat vel reintegretur». A. LANZA – P. PALAZZINI, ed., Theologia 

Moralis, II/2, Romae 1965, n. 908. Cf. V. DE PAOLIS, «El secreto pontificio» (cf. nt. 4), 

268-270. 
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for any derogation, not even in view of a bonum that was considered relevant 

to the ecclesial order. Today, the confines of obligatoriness have been scaled 

down by praxis, but the difficulty of securely identifying reasons that might 

lead to a mitigation remains. We maintain that, in doubt, the observance of the 

secret must always prevail, and that the revelation of information that could 
potentially damage the good reputation of persons and the bonum Ecclesiae 

always falls under the responsibility of him who reveals it, with the possibility 

of penal repercussions should the criteria for exemption be retained 

insufficiently founded by a correctly carried-out trial. 

 

8. Who Can Dispense? 

Recently, there have been many requests for dispensation in favor of 

transparency, collaboration with the justice of the State, or the obligation to 

inform the community of procedural outcomes involving persons who are 

well-known on account of circumstances that have generated public scandal. 

There is no shortage of cases in which state authorities formally request that 

the Holy See transmit reserved documents, also by means of international 

rogatory. It happens that persons involved in canonical processes request an 

exception from the PS to defend themselves in civil court, wishing to present 

documents that would demonstrate their non-involvement in the facts. All of 

these circumstances raise the question of exemption, not only regarding its 

conditions, but also regarding the competent authority. While the Con-

gregation for the Doctrine of the Faith is competent to handle those causes 
reserved to it (cf. SST art. 1 §1, art. 8), and, while recognizing that said 

Congregation has a certain function of guaranteeing the observance of the 
secret in accordance with art. 30 SST, the power to dispense from the PS can-

not be attributed to this Dicastery, as it is a pontifical norm established by a 
motu proprio. 

The only legitimate authority to dispense is, then, the supreme authority, 

who can act personally or by delegating this power to those that he considers 

suitable to evaluate and decide in this regard. Specifically, as these are 

sometimes requests presented through formal means (international rogatories, 

etc.), the Roman Pontiff could charge the appropriate section of the Secretariat 

of State with evaluating the presence of legitimizing conditions and, possibly, 

coming to a decision. As of today, the question of dispensation pertains to the 

supreme authority, who decides on a case-by-case basis, communicating such 

decisions through the Secretariat of State. 
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9. The Non-Observance of the PS 

Art. 30 §2 SST considers the case of an undue disclosure of information that 

is covered by the PS: «Whoever has violated the secret, whether deliberately 
(ex dolo) or through grave negligence, and has caused some harm to the 

accused or to the witnesses, is to be punished with an appropriate penalty by 
the higher turnus at the insistence of the injured party or even ex officio». 

The sanction is thus established for anyone, regardless of their role in the 

cause. It is not necessary that the violation be positively willed, with the 

intention to harm a party (accused or witnesses); it is sufficient that the 

violation was negligent, which may sometimes be attributed to superficiality, 

inattention, or mistake. In this case there is an undetermined ferendae 

sententiae penalty. The violation is subject to a sanctionary procedure not only 

when it causes some harm, but also because, in and of itself, it constitutes a 

motive for penal action. If it also causes harm (for example, harm to good 

reputation, personal information not regarding the cause, partially incorrect 

information, etc.), the urgency to proceed is even greater, and the eventual 

penalty must take into consideration the harm caused. It is in this way that the 
«congruis poenis puniatur», is to be interpreted, analogous to the more 

common «iusta poena puniatur». The text cites the potential harm to the 

accused and to witnesses, but we must also keep in mind the possibility of 

harm to the alleged victim (who may not be a witness), to the competent 

ecclesiastical authority, and more generally to anyone who participates in the 

cause in any role. 

The procedure for the sanction establishes that the instance must come from 

whoever claims to have suffered detriment from the violation, or even ex 

officio, thus intending to clarify that the damage can also be done to harm 

ecclesial communion itself. The competent organ to judge eventual infractions 
of the secret is the higher Turnus, thus separating the judicial instances 

involved to prevent possible conflicts, vindictiveness, or underestimations. 

 

10. The Other Side of the Coin 

It is beyond doubt that the reasons underlying the PS inevitably entail 

certain limitations, which comprise the «other side of the coin» and result in 

the debate surrounding the question of the secret. While its observance does, 

indeed, protect good reputation and the bonum Ecclesiae, it also presents 

certain problematic issues that we will now briefly examine. 
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10.1  Limitation of the Right of Defense 

This is one of the most debated aspects of the issue. If information is 

reserved and unable to be disclosed, whoever needs to defend himself may 

find that the rigorous concept of the secret represents an unacceptable 

limitation of a natural right. Access to the acts of the cause is, in fact, a 

necessary condition for knowing the accusations, knowing who presented 

them and in what timeframe, being able to express an opinion regarding 

credibility and weigh the solidity of the proofs produced, justify certain facts, 

etc. Now, it is true that can. 1720 CIC, regarding the extrajudicial process, 

establishes that the Ordinary must «inform the accused of the accusation and 

the proofs, giving an opportunity for self-defense, unless the accused 

neglected to appear after being properly summoned». The right of defense 

would thus seem to be guaranteed. However, in accordance with the secret, it 

is equally true that the accused will unlikely be granted access to the acts in 

full freedom by, for example, receiving a copy. The praxis of the CDF in this 

regard calls for the accused and his advocate to be summoned and granted the 

possibility of studying the acts under particular conditions, promising that they 

will not make copies of any kind. Moreover, the CDF also has the faculty to 

place certain acts under further secret, to block out the names of witnesses to 

whom anonymity has been granted, or to limit the availability of documents
50

. 

Defense is not necessarily compromised, but it is limited
51

. In addition, if the 
allegation regards art. 4 of SST, there is a special protection of information 

possibly concerning the sacramental seal, such that the accused is not 

informed of the name of the accuser, the details of the accusation, or the 

material of the confession, and is warned that, if in the course of the cause the 

penitent should inadvertently say something related to the seal, this must be 

omitted from the record and not considered for the purposes of proof
52

. In this 
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 This is the case contemplated by can. 1598 §1: «After the proofs have been collected, 

the judge by a decree must permit the parties and their advocates, under penalty of nullity, 

to inspect at the tribunal chancery the acts not yet known to them; furthermore, a copy of 

the acts can also be given to advocates who request one. In cases pertaining to the public 

good to avoid a most grave danger the judge can decree that a specific act must be shown to 

no one; the judge is to take care, however, that the right of defense always remains intact». 
51

 Cf. D. ASTIGUETA, «Trasparenza e segreto» (cf. nt. 42), 532-533. 
52

 Cf. SST art. 24: «1§ In cases concerning the delicts mentioned of in art. 4 §1, the 
Tribunal cannot indicate the name of the accuser to either the accused or his patron unless 

the accuser has expressly consented. §2. This same Tribunal must consider the particular 

importance of the question concerning the credibility of the accuser. §3. Nevertheless, it 

must always be observed that any danger of violating the sacramental seal be altogether 

avoided». 
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latter case, the PS is interwoven with the sacramental seal, rendering the 

exercise of defense even more difficult. Meanwhile, the prosecution, which in 

the administrative process then arrives at the issuance of a decision on the 

merit of the case, has at its disposal all that which the procedural inquiry has 

brought to light. 

The challenge, also in this case, will be how to maintain the balance 

between two values that would appear contradictory, guaranteeing on the one 

hand the secret and the protection of the goods examined above, and on the 

other hand the sufficient exercise of defense in view of the corresponding 

natural right. An imbalanced relationship between these two factors can 

generate insufficient consideration of the principle of the presumption of 

innocence, which ought to always protect the accused until the moment of the 

conclusion of the cause. 

 

10.2  Less than Full Collaboration with Civil Authorities 

For the Church, this question has arisen above all in the guidelines of 

national episcopal conferences regarding the prevention and handling of cases 

of the abuse of minors. For some years now, way has been made for an 

explicit path of cooperation with investigators at the regional and state level 

conducting investigations, carrying out trials, and imposing penalties in those 

places where the canonical delict is also relevant in the civil juridical system. 

This collaboration is recommended by the CDF to episcopal conferences, and 

is sometimes made obligatory
53

. The praxis of the CDF recommends waiting 
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 «e) Sexual abuse of minors is not just a canonical delict but also a crime prosecuted by 

civil law. Although relations with civil authority will differ in various countries, 

nevertheless it is important to cooperate with such authority within their responsibilities. 

Specifically, without prejudice to the sacramental internal forum, the prescriptions of civil 

law regarding the reporting of such crimes to the designated authority should always be 

followed. This collaboration, moreover, not only concerns cases of abuse committed by 

clerics, but also those cases which involve religious or lay persons who function in 

ecclesiastical structures». CONGREGATION FOR THE DOCTRINE OF THE FAITH, «Circular letter 

to assist Episcopal Conferences in developing guidelines for dealing with cases of sexual 

abuses of minors perpetrated by clerics», 3 May 2011, AAS 103 (2011) 408. The 

recommendation was recently taken up again in the meeting «The Protection of Minors in 

the Church», held at the Vatican from 21 to 24 February 2019. Among the «points for 

reflection» given to participants, we will mention the concise n. 5: «Informing civil 

authorities and superior ecclesiastical authorities in accordance with civil and canonical 

norms». Cf. Punti di riflessione [consulted: 10 June 2020] http://www.vatican.va/

resources/resources_puntidiriflessione-protezioneminori_20190221_it.html. Different 

States have established legislation that requires various professionals, including ministers of 

worship, to report to the civil authorities information received regarding the question at 
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for the outcome of the civil procedure, where such has been undertaken, 

before pronouncing a canonical judgement. This allows for the acquisition of 

acts, documents and proofs that the canonical process would generally be 

otherwise unable to obtain. However, this cooperation is asymmetric; while 

the state authority can hand over the requested documentation to the 

ecclesiastical authority (which depends, first of all, on the individual juridical 

system in question), the opposite is not the case, because of the secret that 

binds the Church, which prevents the release of documents to persons beyond 

those involved in the cause. The above-cited Instruction «On the 

confidentiality of legal proceedings» of 6 December 2019 intends to limit this 

asymmetry, especially in its affirmation that: 

Office confidentiality shall not prevent the fulfilment of the obligations laid down 

in all places by civil laws, including any reporting obligations, and the execution 

of enforceable requests of civil judicial authorities (n. 4). 

However, such a statement of principle cannot dissipate all doubts in this 

regard. It is a question of understanding whether this cooperation should occur 

only when faced with a civil obligation or executive order, or whether it could 

be done upon the initiative of the Church; how to distinguish, in this case, 

between acts subject to the PS (for example, the preliminary investigation) 

and acts subject to the secret of office; what to do when the case regards not 

only art. 6 SST, but also, in formal or substantial concurrence, art. 4 regarding 

the sacrament of penance
54

. 

By way of example, we may cite the cases that have recently unfolded in 

Australia and Chile. These countries have asked the Church to provide them 

with information obtained, a request which was refused based on the law 

regarding the secret. In Australia, the recommendations of the Royal Com-

mission established consequent to the plague of abuses — committed not only 

by clerics of the Catholic Church — against minors, specifically requested of 

the Holy See in points 16.10 and 16.16 that the PS not cover canonical 

processes when these regard the abuse of minors. The Holy See responded 

with the aforementioned Instruction, opening up new possibilities for 

                                                                                                                                                                                   
hand. Among these are the United States and Ireland, where mandated reporting is in force. 

Cf. M. MULLANEY, «Mandatory Reporting and the Seal of Confession», The Furrow 62 

(2011) 523-527; J.P. KIMES, «Simul et cura et solertia. Le essential norms della Conferenza 

Episcopale statunitense», in C. PAPALE, ed., I delitti riservati alla Congregazione per la 

Dottrina della Fede, Città del Vaticano 2015, 25-44. 
54

 The delict against the sixth commandment of the Decalogue with a minor could, 

indeed, occur in the act, on the occasion, or with the pretext of confession (cf. SST art. 4). 
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cooperation, but maintaining a secret of office that serves to limit in-

discriminate access to the acts. 

In Chile, there have been multiple requests on the part of the regional and 
central investigative authority (Fiscalia), which, confronted with a response in 

the negative from the Church, proceeded to coactively seize documents, 

searching through curial and episcopal conference archives, thus generating 

tension in the relationship between Church and State. 

 

10.3  From Allies to Enemies 

It is easy to imagine the consequences of all that has been stated above. 

What should constitute a common goal, namely the pursuit of justice by 

means of the ascertainment of the truth, with due respect to the differences 

between juridical systems, is inadvertently transformed into an image of 

opposition. By reason of the secret, which prevents full collaboration, the 

Church, rather than an ally of the State in the persecution of delicts, some-

times appears as the opposition, hiding what is at her disposal rather than 

making it evident as the State does with respect to the Church
55

. The reasons 

stated above do not appear sufficient to justify such resistance. Thus, an 

involuntary tension is generated, which fails to benefit the freedom of the 

Church and runs the risk of conditioning decisions, displaying an ob-

structionistic face rather than the norm’s underlying intention to defend 

dignity. 

 
10.4  The Lack of Jurisprudence 

One final limit consists in the lack of available jurisprudence. Causes 

relating to reserved delicts are not known precisely because of the secret, and 

this necessarily entails a vulnus for the progress of the community with regard 

to justice. Lack of jurisprudence does not only bear the procedural meaning of 

that term, where jurisprudence is a source of law, but also the absence of 

criteria that can orient the action of ordinaries and legal professionals. We 

may cite two examples in this regard. The first concerns the «typification» of 
the «person who habitually has the imperfect use of reason» (SST 6 §1, 1°). 

The expression, certainly more correct for the identification of those who are 

commonly defined as «vulnerable adults», is difficult to classify in practice. 

What does it actually mean? An adequate body of jurisprudence would allow 

for a greater classification, such as we have seen, for example, with can. 1095, 
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 On the cooperation between Church and State in this area, cf. D. ASTIGUETA, 

«Trasparenza e segreto» (cf. nt. 42), 526-529. 
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2° and 3° in the realm of marriage nullity processes. The second example has 

to do with the question of the extent to which images of minors can constitute 

a delict if they do not correspond to existing minors, but rather, for example, 

have been generated by sophisticated computer programs, or simply drawn. In 

this case, too, jurisprudence would allow for a greater knowledge and 

application of the law, and contribute to the homogeneity of praxis. 

 

11. Imagining a Legislative Development 

In the light of all that which we have discussed, both the historical 

overview and the juridical framework, it is possible to develop a few re-

flections that, in an exercise de iure condendo, allow us to glimpse a possible 

evolution of the question. Imagining legislation and its application in the 

future, we might put forth four points of argument. 

 

11.1  Greater Detail 

Currently, as we have seen, the norm on the PS is practically absent from 

legislative texts regarding the life of the Church: Codes, Apostolic 
Constitutions, etc. It is present in SST, with an explicit cross-reference to 

Secreta continere, but it is expressed fairly synthetically, and doubts remain as 

to whether or not the motu proprio is in force. The issues that we have 

identified lead us to consider the urgency of a development of the institution 

of the PS, establishing with a greater degree of detail its confines, content, 

subjects, form, attenuations and dispensations, competent authorities, 

consequences for a violation with the procedure to be followed for its 

verification, and eventual prosecution. All this is currently left up to the praxis 

of the CDF, which, however, is competent in this area only to a certain degree. 

There is a lack of legislative points of reference (or authoritative interpre-

tations) to enlighten this issue and limit the unhappy consequences of 

incorrect applications. Given the significant number of cases of delicts 

reserved to the CDF, we should not exclude specific and detailed legislation. 

 
11.2  Protecting the Good and Attenuating Limitations 

This must not, in any event, diminish the protection of goods that the secret 

intends to protect, but rather only mitigate the limitations that it presents. It 

would be possible, for example, to guarantee a greater freedom of access to 

the acts in order to allow for the adequate defense of the accused, providing 

penal protection against the risk of an unauthorized divulgation that results in 
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harm to the parties involved
56

. Since in the majority of cases the accused 

defends himself with the assistance of a patron, the penal protection of the 

secret can also have an effect on the suitability of the patron himself who, if 

he has proven untrustworthy in the protection of information, can be excluded 

from the advocacy of penal causes. 

Likewise, a healthy cooperation between the Church and the State would 

call for a greater willingness to consign relevant acts, with the prior consent of 

the witnesses involved, after discernment regarding the proofs. This, rather 

than being totally excluded, can be partially consigned to the investigating 

authority, by means of an intelligent and shared evaluation, thus concretely 

executing the provision of the Instruction regarding the confidentiality of legal 

proceedings of 6 December 2019. This would help to generate an image of the 

Church that inspires greater trust, able to collaborate with other juridical 

systems in the pursuit of a singular aim: justice through the ascertainment of 

the truth. 

These measures do not necessarily entail the betrayal of the fundamental 

principles of the PS, as we might tend to believe after a reading of the rigorous 

documents in its history. On the contrary, it would be a question of continuing 

to protect a good, while at the same time preventing the consequent 

compromise of other goods, as would occur with an excessively rigorous 

reading of the norm
57

. 

 

11.3  Rigor in the Persecution of Non-Compliance 

A new and more intelligent legislation in this area necessarily entails 

greater rigor in the persecution of cases of negligent or malicious non-

compliance. Precisely because the parties are at greater risk of defamation, a 

new legislation that is less rigorous and absolute must establish greater rigor 

in its consequent penal sanctions. While it is difficult to imagine today an 

action in that sense — as, de facto there are no convictions for such a delict —

, one day this will need to be ensured, lest its object be rendered more fragile. 

In this case, too, it is a question of making the penalty congruent to the delict 

of violating the PS. We cannot exclude the possibility of, for example, the 

deprivation of an ecclesiastical office for clerics or lay people involved in the 

cause, or even for patrons acting as procurators or advocates, providing that at 

                                                             
56

 Cf. P.M. DUGAN, «The Need to Know vs. Confidentiality: Do Pontifical Secret and 

the Clamoring of the Media Deny Canonical Rights?», in P.M. DUGAN, ed., Towards 

Future Developments in Penal Law, Montréal 2010, 9-31. 
57

 On the potential conflict between transparency and secret, cf. U. RHODE, «Trasparenza 

e segreto nel diritto canonico» (cf. nt. 1), 490-492. 



 CONFIDENTIALITY AND THE PONTIFICAL SECRET 32 

least the negligence has been proven and the damage caused to third parties 

has been ascertained. 

 
11.4  The Formation of Legal Professionals 

Finally, new legislation defining the PS ought to be accompanied by the 

thorough ongoing formation of all those who will be bound to respect it. This 

is not only a matter of bringing awareness to a new juridical framework, but 

rather of invoking its theological, (particularly ecclesiological) and moral 

foundations. Far from a merely positivistic perspective, the PS stands or falls 

essentially in the measure in which those who are called to protect it 

understand its underlying reasons, which are based on the dignity of the 

human person, on the right to always be defended and considered innocent 

until proven guilty, on the obligation to promote the good of the Church as 

such, and on the need to arrive at the truth of a matter, persecuting eventual 

delicts with ethical criteria that respect a greater good and do not bend to the 

interests of a single party. 

 

Conclusion: Some Concrete Possibilities 

We may identify a few prospects to overcome the current limitations of the 

PS for causes of delicts reserved to the CDF. These do not represent an 

absolute solution to the problem, but still offer an improvement over the 

current situation. 

The most drastic measure, regarding which we may still raise numerous 

uncertainties, could be the absolute abolition of the PS for all reserved delicts. 

This seems to be excessive, and fails to balance out the imbalances identified, 

at the risk of itself generating injustices and damaging personal rights. 

The decision taken by the Instruction regarding the confidentiality of legal 
proceedings, as relates to part of art. 6 SST, is certainly a step in the right di-

rection. It generates a greater awareness in the Christian community, esta-

blishes principles for a healthy cooperation with state authorities, and allows 

for the actualization of a fuller right of defense. The bounds of such 

application must, however, still be better defined, as there is a clear risk that 

abrogating the PS in some areas and undervaluing the secret of office could 
transform someone who is simply the object of a notitia de delicto, and 

thereby presumed innocent, into a «guilty» person without the possibility of 

appeal. 
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In the «Meeting on the Protection of Minors» held at the Vatican from 21 

to 24 February 2019, the topic of the PS was addressed in two speeches. Card. 

Marx affirmed: 

Every objection based on pontifical secrecy would only be relevant if compelling 

reasons could be shown why pontifical secrecy should apply to the prosecution of 

criminal offences concerning the abuse of minors. As things stand, I know of no 

such reasons
58

. 

In reality, the reasons are known, and comprise the substance of this 

institution. Thus, Professor Linda Ghisoni, in the same context, evoked them, 

while still clarifying that: 

It will be necessary to reconsider current legislation on the pontifical secret, so 

that it may protect the values that it intends to protect, namely the dignity of the 

persons involved, the good reputation of all, the good of the Church, while at the 

same time allowing for the development of a climate of greater transparency and 

trust, preventing the idea of the secret from being used in order to hide problems 

rather than to protect the goods at stake
59

. 

 

MATTEO VISIOLI 

 

 
Summary 

Originating several centuries ago, over the course of time the pontifical secret has 

progressively become less rigorous. Present today in only a few normative texts, the 

Pontifical Secret still presents a challenge to the needs of transparency in our time. 

This is especially true in the face of events that, in light of the secret, run the risk of 

being interpreted as a cover-ups or obstacles to the pursuit of truth. How can 

canonical norms today find a balance between confidentiality, which protects the 

right to a good reputation, and the understandable desires for shared knowledge and 

concern for the truth? 

Keywords: secret; pontifical secret; confidentiality; transparency; reserved 

delicts; Sacramentorum sanctitatis tutela; good reputation. 
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Sommario 

Confidenzialità e segreto pontificio 
Istituto antichissimo, il Segreto pontificio nel corso del tempo ha 

progressivamente mitigato il suo rigore e ancora oggi, sebbene presente in pochi 

testi normativi, si presenta come sfida alle esigenze di trasparenza del nostro tempo, 

soprattutto di fronte a eventi che, se mantenuti del segreto, rischiano di essere letti 

come nascondimento e ostacolo al perseguimento della verità. Come la normativa 

può contemperare la confidenzialità che tutela la buona fama con le esigenze di 

conoscenza e verità? 

Parole chiave: segreto; segreto pontificio; confidenzialità; trasparenza; delitti 

riservati; Sacramentorum sanctitatis tutela; buona fama. 

 

 


